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LYNCH, Circuit Judge. |In this political discrimnation

case fromPuerto Rico, six plaintiffs were awarded a jury verdict
in the total sum of $646,000, plus reinstatenent, costs, and
attorneys fees. W vacate the verdict and renand.

The appeal involves both the First Amendnment prohibition

on discrimnation based on political affiliation, Elrod v. Burns,

427 U.S. 347 (1976), and the M. Healthy defense available to

governnment enployers, M. Healthy Cty Sch. Dist. Bd. of Educ. v.

Doyle, 429 U S. 274 (1977). The Suprene Court's decision in M.
Heal t hy established that even if a plaintiff can denonstrate that
her political affiliation was a substantial factor in the adverse
enpl oyment action taken against her, there is no constitutiona

violation if the defendant can show both (i) that it would have
taken the same action in any event, and (ii) that it would have
taken that action for reasons that are not unconstitutional. See

M. Healthy, 429 U S. at 286-87. In other words, it is not true

that all a plaintiff needs to show in order to win is that
political discrimnationwas a notivating reason for the enpl oynent
action. The fact that the constitutionally protected activity
pl ayed a substantial part in the actual decision to take adverse
enpl oynment action does not necessarily anount to a constitutional
violation. 1d.

The two distinct questions conposing the M. Healthy

def ense nust be answered before a finder of fact may determ ne t hat
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political discrimnation was the ultimate "but for" cause of an
adverse enploynment action. In this case, a m sapprehension of the

M. Healthy defense led to an error in the jury form and

instructions. There is a sufficient |ikelihood of jury confusion
fromthose errors that we vacate the judgnent for plaintiffs and
r emand.

I.

Puerto Rico has two maj or political parties that dom nate
the el ectoral | andscape: the Popul ar Denocratic Party (PDP) and t he
New Progressive Party (NPP). Control of the governnent
periodically switches between the two parties. Entirely too often,
the political party assumng office termnates the enpl oynent of
public enployees who are affiliated with the party going out of
power and then fills those vacancies with its own nenbers. By the
sane token, the outgoing party attenpts to secure the continued
tenure of its nmenbers in public jobs through a variety of devices,
such as recl assifying policy-type appoi ntnents as career positions
or nmaki ng appointnents in violation of Puerto Rico | aw.

In 1976, the United States Suprene Court held that public
enpl oyees have a First Anendnent right not to lose their jobs
because of their political affiliation, unl ess political
affiliation is an appropriate requirenent for the effective
performance of the position involved. Elrod, 427 U S. at 372-73;

see al so Cordero v. de Jesus-Mendez, 867 F.2d 1, 9 (1st Cir. 1989).
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That doctrine has been refined over the years. In Branti V.
Fi nkel, 445 U.S. 507 (1980), for exanple, the Court held that an
enpl oyee need not prove that he or she was coerced into changing
political affiliation in order to prevail wunder the First

Amendnent. 1d. at 517. In Rutan v. Republican Party of I11l., 497

U S 62 (1990), the Court defined the scope of enpl oynent deci sions
subj ect to scrutiny to include pronotion, transfer, recall, hiring,

and firing. Id. at 78. And in O Hare Truck Serv., Inc. v. Gty of

Nort hl ake, 518 U. S. 712 (1996), the Court extended the protections
of Elrod and Branti to contractors and regular providers of
services to the governnent. |d. at 726

In the original political discrimnation cases, Branti
and Elrod, there were already findings that the enploynent
deci sions at issue were nmade on political patronage grounds. See
Branti, 445 U.S. at 510; Elrod, 427 U.S. at 351. The initial issue
presented by those cases was whether historic patronage practices
violated the First Arendnent at all. See Elrod, 427 U. S. at 353-
54. The next set of issues concerned whether a plaintiff needed to
show that there had been coercion to change political affiliation,

see Branti, 445 U. S. at 517, and what types of jobs and job changes

(e.g., reappointnment) could give rise to clains, see Rutan, 497
US at 68-69. Rut an presented the question whether a First
Amendnent cl ai mwas stated where a governor had i nposed an acr 0ss-

t he-board hiring freeze but had given his "express perm ssion" for



exceptions to the freeze only for nenbers of his own party, thus
denying hiring, pronotion, transfer, and recall to applicants who
were menbers of other parties. 497 U S. at 65-66. A mpjority of
the Court held that a First Amendnment claimwas indeed stated on
those facts. 1d. at 78. For present purposes, it is inportant
that Rutan did not involve the uniform application of a neutra
enpl oyment policy, but rather the selective application of
exceptions according to political party affiliation. See id. at
66.

To t he best of our know edge, the Suprenme Court has never
addressed t he question whether a political discrimnation clai mmay
be pursued where the new party in power uniformy applies a
personnel practice to all enployees -- such as by review ng al
personnel actions taken during a certain period to determne
whet her those actions conforned to |ocal |aw and undoing themin
every case in which there was a violation

Despite the thirty years since Elrod, administrations in

Puerto Rico have continued to take enploynent actions against

public enpl oyees because of their political affiliations. Wth
each change in admnistration -- at both the commonwealth and
muni ci pal |levels -- the federal district courts in Puerto Rico are

fl ooded with hundreds of political discrimnation cases, many of

whi ch are appealed. See, e.qg., Gonez v. Rivera Rodriquez, 344 F. 3d

103 (1st Cir. 2003) (clains by 24 NPP nenbers who were fired from



muni ci pal jobs after the PDP won the 2000 mayoral election in

Gurabo); Acevedo-Garcia v. Vera-Mnroig, 351 F.3d 547 (1st Cir.

2003) (clains by 82 NPP nenbers who were fired from nuni ci pal jobs
after the PDP assumed power follow ng the 1996 mayoral election in

Adj untas); Acosta-Orozco v. Rodriguez-de-Rivera, 132 F.3d 97 (1st

Cir. 1997) (clains by six PDP nenbers who were fired after the NPP

won the 1992 general election); Kauffman v. P.R Tel. Co., 841 F. 2d

1169 (1st Cir. 1988) (clains by ten NPP nenbers who were fired
after the PDP won the 1984 general election). The practice is so
pervasive that jury awards in cases of political discrimnation
threaten to bankrupt Iocal governnents in Puerto Rico. See

Acevedo-Garcia v. Vera-Mnroig, 368 F.3d 49, 55 n.7 (1st Cir. 2004)

(verdi ct exceeded town budget). And yet the culture of political
di scrim nation continues.
II.

The nost recent series of political discrimnation cases
to reach this court arose out of the 2000 general elections, in
whi ch the PDP prevail ed over the NPP at the commonweal th | evel. As
a result of the 2000 el ections, defendant Puerto Rico Governnent
Devel opment Bank (the "Bank") cane under the control of the PDP
and the Bank's NPP board nenbers were replaced with PDP board
nmenbers. Defendant Maria Fuentes-Pujols ("Fuentes") was appoi nt ed

the new president of the Bank and, according to plaintiffs,



def endant Ada Di az-Rivera ("D az") constructively functioned as t he
new director of human resources of the Bank.

Under Puerto Rico law, there is a period of tine, called
the el ectoral noratoriumperiod ("veda el ectoral ™), during which no
"novenent[s] of personnel” are to take place absent energencies.
See 3 P.R Laws Ann. 8 1337. The noratorium period conprises the
two nonths preceding and the two nonths following a general
election.® |d. The law was enacted "[f]or the purpose of
guaranteeing the faithful application of the nerit principle in
public service during the period before and after elections.” 1d.

In early 2001, the new y-appointed Fuentes decided to
review all personnel actions taken by the former Bank regine

bet ween August 1, 2000 (one nonth prior to the beginning of the

el ectoral noratoriun) and the elections in Novenber 2000. For
pur poses of this opinion, we will sinply refer to that period as
the "review period." Fuentes hired an outside consulting firm

cal |l ed Applied Managenent Consulting, Inc. to performthe review,
and a consul tant named Ana Bonet conducted the audit. A total of
twenty-three personnel actions had taken place during the review
peri od, and Bonet's audit determned that all twenty-three were in

vi ol ation of the Bank's personnel regulations.

! In the case of nunicipalities, the noratorium period
extends until the second Mnday of January after the general
elections. 3 P.R Laws Ann. § 1337.
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The outside audit reveal ed that the positions of director
of human resources and director of information systens, both
formerly designated as policy-making positions (i.e., politica
appoi ntees), had been converted to career positions in violation of
t he Bank's personnel regulations. Those conversions affected the
enpl oynment status  of plaintiffs Hect or Sant i ago- Gonzal ez
("Santiago") and Eric Boneta-Marrero ("Boneta"), who held those
respective positions at the tinme of the conversions. Under the
Bank' s personnel regul ations, the conversion of a position from
"policy-making" to "career” cannot happen unless there is either a
structural reorganization of the Bank or a significant change in
the functions of the position being converted. According to
Applied Mnagenent's audit report, neither prerequisite was
satisfied in this case.

The report al so concl uded that Santiago's conversi on was
invalid for additional reasons. First, because Santiago held the
position at the tine the conversion occurred, it was valid under
the regulations only if he had already occupied the position for
six nmonths before the date of the change. But Santiago had only
occupi ed the position for five nonths. Second, the announcenent of
t he position was deficient under the regul ati ons because it |isted
the position as requiring a master's degree when in fact the
position actually called for either a master's or a bachelor's

degree. As a result of that deficiency in the announcenent, the
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conversion was invalid. And because Santiago had never held a
career position at the Bank, the determ nation that the conversion
was invalid returned himto a policy-naking position fromwhich he
coul d be, and was, term nated by defendants.

The report concluded that Boneta's conversion, too, was
invalid for an additional reason. Under the regulations, a
conversion may only occur if the incunbent neets the education
criteria for the position. Wen Boneta's position was converted to
a career position, he had not yet obtained a bachelor's degree,
whi ch was a requi renent for holding the position. Boneta, who had
held a career position at the Bank before becom ng director of
I nformati on systens, was reinstated to that prior career position
once the conversion was determned to be invalid. At trial
defendants said that they renoved both Santiago and Boneta from
their jobs because of the illegality of their appointnents.

Plaintiffs countered that the conversions were not
illegal. They claimed that the outgoing admnistration had
commi ssioned an outside study on the Bank's classification and
conpensation structure and that the Bank's board of directors had
approved the conversions in accordance with the findings of that
study in May 2000. Plaintiffs said that both Santi ago and Boneta
had vacated their positions following the conversions, in
accordance wth the Bank's regul ations, and then had applied for

and had been awarded the respective reclassified positions.
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According to plaintiffs, the specific requirenments cited by
defendants -- the six nmonth occupancy requirenment and the
educational requirement -- only applied to conversions affecting
i ncunbents and thus did not apply to either Santiago or Boneta
because they had both vacated their positions.

The Applied Managenent report comm ssioned by def endants
concluded that the other twenty-one enployees were either
unl awf ul Iy appoi nted to career positions or excessively conpensat ed
in career positions |awfully held.

Anmong those twenty-one enployees was plaintiff Alicia
Sanchez- Lopez ("Sanchez"), who held the position of admnistrative
assi st ant. According to the report, her appointnment was in
vi ol ation of the Bank's regul ati ons because t he public announcenent
for the position had only been posted for eight days, rather than
for ten days as required. The length of the posting had been
shortened in order to nake sure that the position was filled before
the el ectoral noratoriumtook effect. Sanchez had not previously
held a career position at the Bank to which she could be
reinstated, so she was fired by the Fuentes regine.

At trial, plaintiffs mintained that there was no
illegality in the appointnent. They said that there was an urgent
need to fill the adm nistrative assistant position prior to the

el ectoral noratorium and that the Bank's president approved the
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shortened posting period as an energency exception, in conpliance
with the regul ations.

The Applied Mnagenent audit revealed that plaintiff
Nelly Colon-Ortiz ("Colon") was granted a sal ary that exceeded by
alnost fifty percent the l[awful naxi num conpensation for her
position. Following the audit, the Bank corrected her salary to
reflect the maxi mum conpensation allowed for her position.

Plaintiffs argued that Colon's salary was justified by an
exception in the regulations that allows for a higher salary to be
paid where the enpl oyee was already receiving a higher salary or
possesses qualifications exceeding those required, or where the
position is difficult to fill.

The audit determ ned that plaintiff El nmer Sauri-Santiago
("Sauri") occupied a policy-making position in January 1999 and
that, in Decenber 2000, he had exercised his right to be reinstated
to his prior career position as allowed by Puerto R co |aw
However, instead of being reinstated to his prior career position,
Sauri was assigned to a higher position with higher conpensation.
As a result, the "reinstatenent" effectively amunted to a
pronotion, and because it was done during the el ectoral noratorium
it was null and void under Puerto Rico |aw Consequent |y,
defendants reinstated Sauri to the position to which he was

entitled under the regulation, and his salary was reduced
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accordi ngly. Unhappy with his new position, Sauri subsequently
resi gned.

Plaintiffs argued at trial that under the regulations,
Sauri had a right to be reinstated to a position "simlar or equal

to" his |ast career position. They contended that the position to
which he was originally reinstated was indeed simlar to his
previ ous career position, but the position to which he was
reinstated by the Fuentes reginme was not simlar.

At the tinme of the audit, the Bank had just over 180
enpl oyees, of whom about 80% were NPP nenbers and about 20% were
PDP nenbers. There is no evidence that the review process
undertaken by defendants and their outside consultant itself was
applied differentially or in a discrimnatory manner; all twenty-
t hree personnel actions taken during the review period were audited
and corrective action was taken as to all twenty-three enpl oyees
af f ect ed.

O the twenty-three enployees as to whom corrective
action was taken, the five described above now claim that the
corrective actions that followed the audit were taken agai nst them
due to inpermssible political discrimnation. The defendants’
rejoinder is that this case is an instance of reverse politica
di scrimnation where the | osing party, the NPP, attenpted to enbed
permanently its enpl oyees in public jobs by naki ng appoi nt nents and

reclassifying positions in violation of |ocal |aw. Defendants say
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that they took the corrective actions sinply because the personnel
actions taken during the review period were illegal; they claim
that they would have taken the sane actions based on such
illegality regardless of the party affiliation of the enployees
affected. They say they were trying to reinforce, not defeat, the
nmerit system Defendants also argue that two of the plaintiffs,
Santiago and Boneta, do not even have First Anmendnent clains
because they only hel d policy-nmaki ng positions, for which politica
affiliation is an appropriate requirenment, and the attenpts to
convert their positions to career positions were null and void.
III.

The five enpl oyees and one of their spouses brought suit
in federal court under 42 U . S.C. § 1983, asserting both due process
claims and First Amendnent political discrimnation clains. The
suit was brought agai nst the Bank, as well as agai nst Fuentes and
Diaz in both their official and individual capacities. The suit
against the two individuals in their official capacities is in

reality a suit against the Bank. Rosario-Udaz v. Rivera-

Her nandez, 350 F. 3d 219, 222 (1st Cr. 2003). Fuentes and Diaz in
their individual capacities were represented by separate counsel.

The district court dismssed all of plaintiffs' due
process clains on summary judgnent. The court held that even if
plaintiffs did have a property interest in their jobs (and thus

could satisfy the first prong of the due process test), they
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nevert hel ess had not shown that adequate post-deprivation renedi es
were unavailable to them (and thus could not satisfy the second
prong of the due process test).

As to the First Amendment clains, the district court
deni ed defendants' notion for sumrary judgnent on the ground that
def endants' evidence did not conpel the conclusion that politica
di scrimnation was not the "but for" cause of the personne

actions. Jirau-Bernal v. Agrait, 37 F.3d 1, 4 (1st Cr. 1994).

Def endants argue to us, quite erroneously, that the
district court necessarily nust have found that the personnel
actions taken during the review period were null and void under
local law in order to enter judgnent on the due process clains.
But the district court was clear that it considered there to be a
mat eri al dispute of fact as to whether the appoi ntnments were nul
and void under Puerto Rico law and that it need not resolve that
dispute in order to rule on the summary judgnent notion.
Plaintiffs have not cross-appealed the dismssal of their due
process cl ai s.

Def endant Fuentes, the president of the Bank, also filed
a notion for summary judgnent, claimng that she was entitled to
qualified immunity. I nexplicably, the nmotion did not include
defendant Diaz. The district court denied the notion, finding that

there were several disputed issues of fact.
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This left the First Anmendnment clains to be tried to a
jury. At the trial, which | asted seven days, defendants' position
was that the personnel actions taken during the review period were
nul | and void under |local |aw and that this had two consequences:
first, it meant that there was insufficient evidence that political
discrimnation was a contributing cause to the corrective actions
taken by the new regine, and second, it neant that even if
political discrimnationwere anotivating factor, defendants woul d
have aut hori zed the audit in any event and uniformy corrected the
i rregul ar appoi ntments under Puerto Rico |aw. The second argumnent

is the M. Healthy defense. 429 U S. at 285-87.

At the close of the evidence, Fuentes noved to renew her
claimfor qualified imunity, which was again denied.? The case
was subnmitted to the jury, which returned a verdict against
defendants on March 18, 2003. The jury awarded conpensatory
darmages to plaintiffs as follows: $321,000 to Santiago, $90,000 to
Sauri, $50,000 to Col on, $85,000 to Boneta, $70,000 to Sanchez, and
$10,000 to Ivelisse Vel ez de Santiago (Santiago's wife). The jury
al so assessed punitive damages agai nst Fuentes in the anobunt of
$2, 500 for each enpl oyee-plaintiff (a total of $12,500) and agai nst
Diaz in the anount of $1,500 for each enpl oyee-plaintiff (a total

of $7,500).

2 Fuentes thereafter made no notion under Fed. R Cv. P.
50(b) for entry of judgnent on qualified imunity.
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The court required plaintiffs to indicate by March 26,
2003 which of them would seek injunctive relief (i.e.,
reinstatenent). On March 20, defendants noved to be heard fully on
reinstatenment, pointing out that they needed to know who was
seeki ng rei nstatenent and on what grounds. On Tuesday, March 25,
the plaintiffs filed their notion for reinstatenent, but their
notion was not received by defendants until March 29, a Saturday.
On Tuesday, April 1, defendants filed their opposition to
reinstatenent. It was too |late: on Monday, March 31, the district
court, w thout hearing from defendants, had issued the judgnent,
whi ch included an order allowing the reinstatenent of all five
enpl oyee-plaintiffs.

Def endants noved on April 10 to alter or anend the
judgnent to deny reinstatenent, arguing that they had not been
heard on that issue. On May 5, the court denied the notion without
corment. Also on May 5, the court deni ed defendants' notion for a
new trial and notion for judgnent as a matter of |aw

IV.

The Bank, together with Fuentes and Diaz in their
official capacities, appeals from the jury verdict and also
chal | enges the reinstatenent of three of the plaintiffs (Santi ago,
Boneta, and Sauri). Fuentes and Diaz in their individual

capacities appeal fromthe denial of qualified imunity.
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Bef ore addr essi ng def endants' specific clains on appeal,

we describe the M. Healthy defense.

A. The M. Healthy Defense

Al though M. Healthy was a freedom of speech case, it is

routinely applied to political discrimnation cases of the

Elrod/Branti/Rutan variety. Padilla-Garciav. Guillerno Rodriguez,

212 F.3d 69, 74 (1st Cir. 2000). In the aftermath of M. Healthy,

confusion still sometimes arises about the issue of causation.
On top of several subsidiary |ayers of causation, there
is an ultimte constitutional question of "but for" causation. See

Gvhan v. W Line Consol. Sch. Dist., 439 U S. 410, 417 (1979)

(referring to "but for" causation); Acevedo-Di az v. Aponte, 1 F.3d

62, 66 (1st Cr. 1993). As the Suprenme Court clarified in
Crawford-El v. Britton, 523 U. S. 574 (1998),

[AJt least with certain types of clains, proof of an
i mproper notive is not sufficient to establish a
constitutional violation -- there nust also be evidence
of causation. Accordingly, when a public enpl oyee shows
that protected [conduct] was a "notivating factor™ in an
adverse enpl oynent deci sion, the enployer still prevails
by showing that it would have reached the sane decision
in the absence of the protected conduct.

Id. at 593 (enphasis added). Thus, even if a plaintiff nmeets his
or her initial burden of showing that political affiliation was a
notivating factor for an enpl oynent decision, that is insufficient
to establish discrimnation as a matter of |aw because the
plaintiff's case at that point does not "distinguish[] between a

result caused by a constitutional violation and one not so caused.”
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M. Healthy, 429 U S. at 286. As the Suprene Court noted, to adopt

a view of causation that focuses solely on whether protected
conduct played a part in an enploynent decision -- the view that
plaintiffs argued here -- would put an "enployee in a better
position as a result of the exercise of constitutionally protected
conduct than he would have occupied [otherwi se].” 1d. at 285.

To give an exanple, a plaintiff's political affiliation
may have been an enployer's notivating reason for term nating the
plaintiff. Nevertheless, the enployer may still defeat liability

for that termination by neeting its dual burden under M. Healthy

-- by proving, for exanple, that the plaintiff had been caught
stealing from the enployer and that the enployer fires every
enpl oyee who steals fromit. Carrying that line of argunent to
this case, defendants here were entitled to defeat liability by
showing that plaintiffs' positions were obtained in violation of
Puerto Rico law and that, even if political aninmus was a factor

def endants woul d have taken corrective acti on anyway agai nst every
enpl oyee whose position was obtained in violation of law?3® |If
there is no dispute that the positions were obtained in violation

of Puerto Rico law, then the only question left is whether

3 The illegality-of-appointnment argunment was the primary
conponent of defendants' M. Healthy defense. Def endants al so
rai sed a cost-cutting justification for the corrective actions, but
that justification is severely undercut by their pronpt hiring, it
appears, of menbers of their own party to fill the positions
vacated as a result of the corrective actions.
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def endants woul d have fired all enpl oyees hol di ng such positions in
any event. | f defendants denonstrated that they in fact have a
practice of taking corrective action against all enpl oyees in such
positions, or could otherw se show that they would have taken the
corrective action anyway, then they were entitled to prevail.
There are obvious difficulties with this nodel, which the
Suprene Court may one day address. The first is that when an

enpl oyer asserts a M. Healthy defense in a political

discrimnation case, the trier of fact (absent a prior
determ nati on under state | aw) essentially beconmes a ki nd of super-
personnel board meking determ nations about whether particular
personnel actions violated state or | ocal personnel |aws. There is
no evidence here that plaintiffs, if they had any adm nistrative
appeal rights under Puerto Rico |aw, ever exercised them though
each of the enpl oyee plaintiffs received a pre-term nation hearing.
It would be different if this were a case in which a duly
aut hori zed agency determ nati on had been made of the legality of
t he personnel actions under |ocal |[|aw The second difficulty
concerns whether the Suprenme Court would in the end, once the
illegality of the personnel action to be corrected had been
established under local law, require an enployer who had shown a
consistently applied practice of renmedying all such illegal

appoi ntments to show anyt hi ng nore.
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Def endants argue that the law has recently shifted in
their favor. They |lean heavily on the Suprene Court's decision in

Texas v. Lesage, 528 U. S. 18 (1999), which they argue requires only

that they show that plaintiffs' appointnents were in violation of
| aw. They view Lesage as excusing them from neeting their burden

under M. Healthy of showi ng that they would have acted to renove

plaintiffs based on the illegality of their appointnents in any
event .

Lesage is inportant, but it does not carry defendants as
far as they would have it take them Lesage involved a chall enge
to a university's affirmative action policy by an applicant for
adm ssion who, it was undisputed, would not have net the
university's adm ssion criteria even if the university had not
applied its challenged affirmative action criteria. 528 U S. at
19. The Court held that the applicant alleged no cognizable
injury. Id. at 22. Lesage has been npbst commonly applied in
simlar "applicant" situations and is sonetines interpreted as
hol ding that an applicant lacks Article IlIl standing to sue for
damages if she cannot show that she would have benefitted in the

absence of the chall enged governnent conduct. See Cotter v. Gty

of Boston, 323 F.3d 160, 166-67 (1st Cir. 2003); Donahue v. Gty of

Boston, 304 F.3d 110, 116-17 (1st Gr. 2002).

I mportantly, in Lesage it was undisputed that the

plaintiff did not otherwise neet the adm ssion criteria. See
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Lesage, 528 U S. at 21. 1In cases such as this one, by contrast,
plaintiffs frequently di spute whether there were any irregularities
in their appointnents and, even if there were, whether those
irregularities would have led to their renoval were it not for the
enpl oyer' s al | eged bad notive. Defendants' argunent is that Lesage

has sub silentio overruled the second prong of M. Healthy. W

think not. The Suprene Court was explicit about the limts of its
hol ding in Lesage: "Sinply put, where a plaintiff challenges a
di screte governnmental decision as being based on an inpermssible

criterion and it is undisputed that the governnent woul d have nade

the sanme decision regardless, there is no cognizable injury

warranting relief under § 1983." 1d. at 21 (enphasis added).*
Qur cases have often presented situations in which
def endants have not uniformy applied a neutral basis, such as
illegality of appointnent, for taking enploynent actions, but
rat her have taken action agai nst nenbers of the opposing party but
not against simlarly situated nenbers of defendants' own party.

See, e.q., Acevedo-Garcia v. Vera-Mnroig, 204 F.3d 1, 10-11 (1st

Cir. 2000) (discrimnatory application of an otherw se |aw ul
| ayof f plan). By contrast, we have also affirnmed entry of summary
judgnment for defendants in situations where plaintiffs had no

evi dence of differential treatnment in the personnel actions taken

4 Even if there were tension between the two cases, we are
bound by M. Healthy, which has not been overrul ed.
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agai nst those who were illegally appointed. See, e.q., Kauffnan,

841 F.2d at 1172-73. And we have allowed for a possible claimof
discrimnation where, in the guise of restructuring, defendants

elimnated only one job, but not others. Padilla-Garcia, 212 F. 3d

at 78. Those holdings are consistent with the notion that sinply
show ng that an appointnent was illegal under |ocal |aw does not

suffice to neet defendants' M. Heal thy burden.

B. Jury Instruction and Jury Form | ssues

Two of defendants' argunents on appeal involve the
district court's refusal to give certain jury instructions. Qur
exam nation of jury instructions focuses on "whether they
adequat el y expl ained the | aw or whether they tended to confuse or
m slead the jury on controlling issues.” Federico v. O-der of

Saint Benedict, 64 F.3d 1, 4 (1st Cr. 1995); Brown v. Trs. of

Boston Univ., 891 F.2d 337, 353 (1st Cir. 1989). A properly

preserved objection to the failure to give a requested jury

instruction is reviewed de novo, Gay v. CGenlyte Goup, Inc., 289

F.3d 128, 133 (1st CGr. 2002), and such a refusal constitutes
reversible error only if it was prejudicial in light of the entire

record, Tum v. Barber Foods, Inc., 360 F.3d 274, 282 (1st Cir.

2004); see also Sheek v. Asia Badger, Inc., 235 F.3d 687, 697 (1st

Cr. 2000). A court's choice of |language in jury instructions, by
conparison, is reviewed only for abuse of discretion. Gay, 289

F.3d at 138.

-22-



1. Kauf f man | nstructi on

Defendants' initial argunent is that the district court
erred in refusing to give their requested instruction based on

Kauffman v. Puerto Rico Tel ephone Co., 841 F.2d 1169 (1st Cr.

1988). Kauffman was a case alleging political termnations in
violation of both the First Amendnent and due process rights.
Here, defendants requested an instruction under Kauffman to the
effect that a public enployee's expectations of permanent
enpl oynment as a result of holding a position for a period of tine
have no bearing on the illegality of his or her appointnment and
thus that an appointnment nade in violation of the regulations is
necessarily null and void. The record reflects the follow ng
exchange:

[ COUNSEL FOR DEFENDANTS] : Your Honor, in the case
of Kauffman -- Kauffman vs. Puerto Rico Tel ephone, and |
argued it is clear that an enpl oyee i gnores the fact that
hi s enpl oynent m ght be null and void, that doesn't go to
the issue of nullity, and neither having occupied the

position for sone tine period. It is an expectation to
be kept in the position.

THE COURT: I think that the principles that I
instructed the jury on are consistent with the case that
Is tried.

Wil e the | anguage referenced in the proposed instruction derives
fromthe due process section of analysis in Kauffnman, 841 F.2d at
1173 ("[U nder Puerto Rico |aw any property right associated with

a career position is rendered null and void if a violation of the
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Personnel Act attends the filling of such a position."), portions

of it are also applicable to a First Anrendnent M. Heal thy def ense.

The defense was entitled to an instruction that
illegality of appointnent was a neutral reason for corrective
action, whatever the enployee's subjective expectation. But the
requested instruction went beyond that to suggest that a nere
showing of illegality of appointnent sufficed to neet their
def ense. Defendants overreached.

2. Pol i cy-nmaki ng Position |Instruction

Def endants equate the term"trust position"” ("puesto de
confianza”) with "policy-making position” and use the term to
signify a position for which political affiliation is an
appropriate requi renent. For purposes of this opinion, we refer to
such a position as a "policy-nmaking position.” A new governnment in
power can repl ace enpl oyees i n such positions without violatingthe

First Amendnent. See Branti, 445 U. S. at 517.

One of the Bank's defenses was that two of the plaintiffs
had been in such policy-making positions wuntil the forner
adm ni stration changed t hose positions to career positions ("puesto
de carrera”) in violation of local |aw Def endant s argued t hat
because the change had been illegal, the two plaintiffs affected
(Santiago and Boneta) should have been considered as hol ding only
such policy-making positions, from which they could be renoved

wi t hout any First Anmendnent issue.
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Def endants introduced evidence to this effect and
requested a jury instruction that a First Amendnment claimis not
stated as to positions for which political affiliation is an
appropriate requirenent. The requested instruction was rejected,
and defendants properly preserved their objection. See Fed. R

Cv. P. 51, Connelly v. Hyundai Mtor Co., 351 F.3d 535, 544 (1st

Cr. 2003). In rejecting the instruction as irrelevant, the
district court said:
Those positions were career positions. \Wether it was
advi sable or wise to convert themis a different story,
but they were converted to career.

When you took the adverse enploynent action, they were
career positions, and we have to start fromthat.

This reasoning was error in light of defendants' M. Healthy

defense. The theory of defendants' case was that these fornerly
pol i cy-maki ng positions had been illegally converted into career
positions, that the illegality of the conversions, in turn, neant
that the positions remained only policy-making positions, and thus
that no violation of the First Amendnment had occurred.

We consider the question of prejudice in light of
defendants' clains of cunulative error

3. Deficient Jury Form

Despite the fact that defendants asserted a M. Healthy

defense and the court provided an instruction on that defense, the

jury verdict form did not reflect the law under M. Healthy.
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Instead, the form asked only the followng questions as to
liability with respect to each plaintiff:
Do you find froma preponderance of the evidence:

1. That the Plaintiff engaged in constitutionally-
protected political activity, a formof free speech, as
defined in this court's instructions?

2. That such protected political activity by the
Plaintiff was a substantial or notivating factor in the
Def endants' decision to politically discrimnate agai nst
the Plaintiff?

3. That the Defendants' acts were the proxinmate or | egal
cause of damages sustained by Plaintiff?

6. [As to Fuentes and Diaz,] [t]hat the Defendants acted
with malice or wth reckless indifference to the
Plaintiff's federally-protected rights .

a. Standard of Revi ew

"A verdict form nust be reasonably capable of an
interpretation that would allow the jury to address all factual
i ssues essential to the judgnent." Sheek, 235 F.3d at 699
(internal quotation marks omtted). To determ ne whether the
i ssues were fairly presented to the jury, we examne the court's
i nstructions and the wording of the verdict formas a whole. 1d.;

Johnson v. Teansters Local 559, 102 F. 3d 21, 28 (1st GCr. 1996).

We reviewthe court's instructions de novo, unless the objectionto

the instructions was not preserved, in which case our reviewis for
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plain error only. Gay, 289 F.3d at 133; see Reynolds v. Geen,

184 F.3d 589, 594 (6th Gr. 1999).

There is a threshold issue of whether defendants waived
their objection to the jury form Defense counsel represented to
us at oral argunment that he sawthe verdict formfor the first tine
when it was read and explained to the jurors at the end of the
charge. Plaintiffs do not dispute that.®> Defendants inmmediately
objected to the form on the ground that it did not include a

question about the M. Healthy defense -- about whet her defendants

woul d have taken the chall enged personnel actions anyway because
the appointnents violated Puerto R co |aw. The district court
rej ected defendants' objection and stated that the instructions on
the affirmative defense had been repeated at |east three tines in
the charge and that those instructions were very clear. The court
al so stated that the second question on the jury form addressed
def endant s’ concern because it required a finding that plaintiffs'
political activity was a substantial or notivating factor. For
reasons described earlier, this explanation was insufficient.

Were a M. Healthy def ense has been presented we suggest

that, to the extent it may not be a common practice, district

courts use a verdict formthat has at | east one question explicitly

° There is no nention of the verdict formin the trial
transcript before the district court's instructions to the jury,
and the record does not indicate the point at which the form was
given to the parties.
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addressed to that defense. W al so suggest that proposed verdi ct
forms al ways be shared wi th counsel and di scussed together with the
proposed jury instructions before the jury charge and expl anation
of the verdict formin open court. Here, the deficiency in the
form could have been avoided altogether had the district court
foll oned these suggested procedures.

Def endants had an opportunity to provide a draft jury
formto the district court, which they did not take. They al so had
the opportunity to request that the district court provide them
with a copy of the formin advance of its explanation to the jury;
again, they did not request it. By the sane token (and taking
def endants' representation as accurate), it would have been better
practice for the district court to review the form with counse
before explaining it to the jurors.®

When the district court told defense counsel that it was
disinclined to substitute a new formor question, defendants could
and shoul d have requested suppl enental jury instructions addressed
to any possible jury confusion. For exanple, defendants coul d have
requested that the jury be instructed that even if it found that

political discrimnation was a notivating factor, it could not on

6 Once the formwas read to the jurors, the district court
was caught in a bit of a dilemma. The withdrawal of the form and
substitution of a newformor bel ated addition of a new question to
the form may have raised the risk of unduly enphasizing the M.
Heal t hy defense. The district court did not, though, express that
concern, and instead refused to alter the formon the ground that
doi ng so was unnecessary.

-28-



that basis alone award damages w thout first addressing the M.
Heal t hy defense. The jury could have been instructed that if it
found that the corrective actions would have been taken agai nst

plaintiffs in any event, then under M. Healthy, it could not go on

to damages. Defendants did not request any such instructions. It
is reasonable to infer, however, fromthe coll oquy between court
and counsel in the record, that the district court would have
rej ected such a request.

In light of the peculiar circunstances giving rise tothe
deficiency in the form this case does not fit neatly into the
usual doctrine of waiver. So we proceed to ask, on this record,
whet her there was a realistic prospect of jury confusion onthe M.

Heal t hy i ssue.

b. Analysis of Potential Confusion Caused by the Form

In response to defense counsel's protestation about the
jury form the court stated, erroneously in our view, that to

answer the second verdict formquestion "yes," the jury woul d need

to have rejected the M. Healthy defense. W repeat the court's

i nstructions on the second verdict form question:
Second, do you find froma preponderance of the evidence
t hat such protected political activity by the plaintiff
was a substantial or notivating factor in the defendants
decision to politically discrimnate against the
plaintiff?

For the reasons that foll ow, we agree with defendants that the form

was not adequate and that it had the potential to m slead the jury.

-29-



We start with this observation: defendants' illegality-
of - appoi nt nent argunment was far from frivolous. Defendants were
able to point to specific alleged violations of Bank regul ations
for the personnel actions taken during the review period as to each
of the enployee plaintiffs. But it is also true that sone of the
al l eged violations could have been seen by the jury as involving
technical niceties that m ght normally have been overl ooked. Yet
ot her alleged violations were clearly nore serious -- for exanple,
the conversions of the two positions from policy-making status to
career status when, allegedly, there was neither a change in the
nature of the positions nor in the Bank's structure that woul d have
justified the conversions.

The thenme of plaintiffs' opening statenment was that the
real notivation for the personnel actions that were taken agai nst
the enployee plaintiffs was that they were NPP nenbers and that
def endants' stated reasons for the actions were untrue and trivial.

The theme of the opening statenent for the Bank and the
two individuals in their official capacities was that they had
followed the rules and regulations of Puerto R co |aw w thout
exception and that the personnel actions that the fornmer NPP regi ne
had taken as to each of the plaintiffs were unlawful. The thene of
the opening statement for Fuentes and Diaz in their individual
capacities was that plaintiffs "were dismssed or changed from

their positions because they were illegally appointed to those

-30-



positions, and they did not conply with the law" | ndeed, the
argunment was that it was plaintiffs' party, the NPP, that had
discrimnated -- that no one fromthe PDP party had been assigned
to any positions by the prior adm nistration during the noratorium
period. But if a PDP party menber had been unlawful |y appointed
during the review period, the defense argued, then the new
adm nistration would have taken corrective action against that
person due to the violation of Puerto R co | aw.

In his closing argunment, plaintiffs' counsel told the
jury that they would be instructed by the court that even if
plaintiffs

had been wrongly appoi nted and wongly transferred, if it

was notivated by politics, you have to find for

plaintiffs. In other words, it wouldn't even matter if,

as they clained, these plaintiffs had been fired . . .

because the prior appointnment had been wong. Even if

that was so, if you decide that politics was a notivating
factor, you nust find for plaintiffs.
As that portion of the closing denonstrates, plaintiffs' case was
tried on a theory of causation directly in conflict with M.
Healthy. Their theory was that even if defendants woul d have taken
the disputed actions anyway because the plaintiffs' appointnents
violated Puerto Rico law, that fact was irrelevant if political

discrimnation was a notivating factor in the decision. Thi s

argunent fundanentally m sunderstands M. Healthy.’

! By the sanme token, defendants argued to the district
judge a theory, described earlier, that also fundanentally
m sunderstands M. Healthy as being overrul ed by Lesage.
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The court correctly instructed the jury that plaintiffs
first had to show that their protected political activity was a
substantial or notivating factor for the disputed personnel
actions. The court also instructed the jury that the burden then
shifted to defendants to show that they woul d have nade the sane
deci si ons based on "sonme other reason . . . standing alone and in

t he absence of political discrimnation."® This second instruction

8 The jury instructions were a slight variation on standard
recommended instructions:

If you find that the plaintiff's protected speech
(or act of expression) was a substantial or notivating
factor in the defendant's decision to take action agai nst
the plaintiff, you nmust consider whether the defendant
has presented an adequate defense to the plaintiff's
case.

The defendant presents an adequate defense to the
plaintiff's case if the defendant can show, by a
preponder ance of the evidence, that it woul d have reached
the sane decision to take action against the plaintiff
even in the absence of the plaintiff's protected speech.
In other words, the defendant nust show by a
preponder ance of the evidence that it woul d have nade t he
same decision wthout considering the plaintiff's
prot ect ed speech.

If the defendant shows by a preponderance of the
evidence that it would have reached the sane decision
wi thout considering the plaintiff's protected speech
then you nust find in favor of the defendant.

It is inportant for you to realize that the
def endant has not presented an adequate defense if it
shows nerely that it had other, valid reasons for taking
action against the plaintiff. It is a defense only if
t he def endant woul d have acted on those ot her reasons in
the absence of the plaintiff's protected speech.
Therefore, if the defendant offers other, valid reasons
for taking action against the plaintiff, the defendant
must further show that it would have acted on those
reasons. O herwise, it has not presented an adequate
def ense.
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was at odds with the jury form which did not provide any question
addressed to whether defendants had carried their burden. And
al though not technically incorrect by itself, that second
i nstruction becane susceptible to an incorrect interpretation by
the jury when considered in conjunction with the jury form
Because there was no question on the jury form about
whet her defendants had carried their two part burden under M.
Healthy, the jurors m ght have thought that if they answered the
first two question on the form "yes" -- i.e., that there was
protected political activity and that it was a substantial or
notivating factor in defendants' decisions -- then those findings
al one coul d or even nust lead to an affirmative findi ng on question
three -- that defendants' "acts were the proximte or |egal cause
of damages sustained by Plaintiff" -- and thus that the affirmtive
defense was irrelevant. That understanding of the form was
consistent with a plausible, though incorrect, interpretation of
the court's instruction that defendants had to show that they woul d
have taken the sanme actions "in the absence of politica
discrimnation.” Considered in conjunction with the absence of

gui dance about the M. Healthy defense on the jury form it becones

apparent that the jurors could have understood that |anguage as

suggesting that defendants had to prove that there was an "absence

5 L. Sand et al., Mdern Federal Jury Instructions 87-284 (Matthew
Bender 2000).
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of political discrimnation" before they could take advantage of
the affirmati ve defense and show that they would have acted the
same way for a different reason

The possibility that the jurors m ght have m sinterpreted
the instructions in this way is bolstered by the fact that
plaintiffs' counsel hinself m sunderstood the | awin precisely that
way and characterized it as such in his closing argunent.
Plaintiffs' counsel erroneously told the jury that "it wouldn't
even matter if, as [defendants] clained, these plaintiffs had been
fired . . . , because the prior appointnment had been wong. Even
if this was so, if you find that politics was a notivating factor,
you nust find for plaintiffs."

Had the court's instruction been acconpanied by a

Separate M. Healthy question on the jury form the potential

confusion nost |ikely would have been avoi ded. But the court
rej ected defendants' objection to the form on the ground that the
second question required that the jury find that the plaintiffs'
political activity was "a substantial or notivating factor." The
court added that the jury would need to have rejected the M.
Heal t hy defense in order to answer "yes" to that question. For the
reasons explained earlier, an affirmative answer to that second
guestion did not elimnate the need to go on to ask whet her, even
i f defendants were politically notivated as to these actions, they

woul d neverthel ess have taken the same actions based on the
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illegality of the appointnents. The court did, in fact, tell the
jury in a short instruction during the charge that even if it
answer ed t he second question "yes," it still needed to go on to the
third question, which asked whether "Defendants' acts were the
proxi mate or | egal cause of damages sustained by Plaintiff[s],"” and
that it could answer that question "yes" or "no." At | east

arguably, that third question enbraced M. Healthy causation and

I nplicated defendants' burden. But if the court did indeed
understand the question in that way, then that interpretation
sinply cannot be reconciled with the court's conment to defense
counsel about the neaning of the second question. And in any case,
we cannot say with any assurance that the third question and the
applicable instruction adequately corrected for the significant
jury confusion that could have arisen fromthe m sstatenents and
om ssi ons descri bed above.

Mor eover, the wordi ng of the second verdi ct formquestion
was not precise, and that | ack of precision m ght have affected t he
jurors' understanding of the interplay between verdict form
guestions two and three. The second question asked whether
plaintiffs' political activity was a substantial or notivating

factor "in the defendants' decision to politically discrimnate

against the plaintiff[s]" (enphasis added). It did not nore
precisely say "in the defendants' decision to take adverse
enpl oynent action against the plaintiff[s]." The wording of the
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guestion thus assuned a concl usion that was neant for the jury, and
accordingly, could have contributed to juror confusion about
whet her defendants could nmeet their burden once there had been a
finding of any political notivation.

If the evidence were very clearly in plaintiffs' favor

that the M. Healthy defense failed, that mnmight influence our

assessment of the risk that the jury was m sled. But our reading
of the record is that defendants presented a very strong M.
Heal t hy defense. Each of the defense w tnesses reinforced the
def ense position that the personnel actions taken by the NPP regi ne
during the review period were unlawful and that the Fuentes regine
uniformy and fairly took corrective actions in accordance with the
outside report from Applied Managenent.

Ana Bonet, who was primarily responsible for conducting
the Applied Managenent audit, testified that she had extensive
experience in Puerto Ri co personnel services and expl ai ned t hat she
had done simlar audit work for about three other Puerto Rico
agencies after the elections. She described in great detail the
irregularities associated with the personnel actions taken as to
each of the five plaintiffs during the review period, and she
described in nore general ternms the irregularities associated wth
t he personnel actions taken as to eighteen other enployees during
the review period. Bonet also testified about how her task was

presented to her. She explained that she "was told that [Fuentes
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and the executive commttee] only wanted to verify whether [the
twenty-three personnel actions during the review period] were
correct. And if they were correct, everything was fine. And, if
not, [Fuentes and the commttee] would have to correct it." That
description of the presentation supported the defense theory that
the Fuentes regine applied the audit in a neutral way and woul d
have taken corrective action regardless of political affiliation.

The jury also heard from Fuentes, the president of the
Bank. She testified in detail about her decision to conduct the
audit. Upon assum ng the position, she expl ai ned, she | earned t hat
personnel salaries accounted for one of the Bank's highest
expenses. As a result, she decided, in conjunction with the
executive committee, that the Bank should verify whether its
personnel actions were legitimate and hired Applied Managenent for
t hat purpose. Legal counsel advised her and the comrttee that the
best way to start the review process was to begin with the period
of time closest to the electoral noratorium Fuentes testified
that she and the conmttee adhered strictly to the determ nations
in the outside report and did not involve thenselves in the process
of analyzing the legality of the personnel actions. They foll owed
Bonet's recommendati ons, and as to the group of personnel actions
involving irregularities in reinstatenent, also consulted the

Puerto Rico Departnment of Justice for an opinion.
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Anot her defense witness, Aixa Diaz Montijo, who was the
vi ce president of operations and supervised the Bank's division of

human resources, testified that Applied Managenent was hired "to
conduct [the audit] process as objectively as possible.” Her
testinony also made it clear that every one of the personnel
actions taken during the review period were anal yzed as part of the
audi t .

To be sure, plaintiffs contested the illegality of the
personnel actions taken during the review period and suggested t hat
political discrimnation was the notivating factor for the actions
taken by the Fuentes regine. But the point here is sinply that the

affirmati ve defense was clearly viable given the testinony and t hus

that the existence of jury confusion as to the M. Healthy defense

was not at all beside the point.

C. Assessnent of Prejudice

The conbi nation of the failure to give the policy-mking-
position instruction and the failure of the jury verdict formto

ask a distinct M. Healthy question is fatal to plaintiffs'

verdi ct. W are not convinced that the jurors necessarily and
inmplicitly concluded by their verdict that defendants had failed to

establish a M. Healthy defense and that political discrimnation

was the "but for" cause of defendants' actions. W cannot say that
we are confident that the jury properly understood the task before

It, especially in light of the deficient verdict form
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V.
Def endant s have asked that we reverse the verdict or send
the case back for a new trial. If we were confident that no
rational, properly instructed jury could conclude anything other

than that defendants had established their M. Healthy defense,

t hen def endants woul d have a strong argunent for entry of judgnent
in their favor. But we cannot reach that conclusion. Plaintiffs
di sputed defendants’' <claim that their appointnents were in
violation of Puerto Ricolaw, so there was a material dispute about
whet her defendants even had a neutral reason for the corrective
actions taken.

I f, on remand, defendants can persuade a factfinder that
they did indeed have neutral reasons for the personnel actions,
then they will still need to satisfy the second prong of the M.
Heal t hy defense. As to that prong, defendants argue that the
evi dence shows that they reviewed all appointnents made during the
review period and that they took corrective action against all
enpl oyees whose appoi nt ments had any defect during that period. |If
defendants in fact would have adopted a policy of renedying al
illegality during the review period regardless of the politica
affiliation of the affected personnel, and then uniformy applied
that policy, they will be entitled to prevail.

Plaintiffs rely on the fact that all of the enployees

affected by defendants' actions were NPP nenbers. That argunent
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m sunder st ands the | aw under the Elrod/Branti |ine of cases. Wile

a jury mght consider this inpact as evidence t hat defendants woul d
not have taken the same action anyway, there is sinply not a claim
of "disparate inpact"” available wunder this First Amendnent
doctrine. If uniformy applied personnel practices, predicated on
legitimate reasons, result in termnations, those term nations are
not unconstitutional because those affiliated wth one political
party are disproportionately inpacted. It is in the nature of a
change in admnistrations that job actions by the new party in
power will have a disparate inpact on nenbers of the outgoing
party.

Nor does the fact that the newregine focused on a period
of time closely tracking the electoral noratorium period
necessarily help plaintiffs, as they contend. The sel ection of
that period for review here was perfectly rational -- Puerto Rico
|l awitsel f recogni zes the el ectoral noratoriumperiod as the period
of greatest risk of disregard for normal personnel practices. See
3 P.R Laws Ann. § 1337.

The jury verdict is wvacated. The denial of qualified
immunity and the rei nstatenent order are al so vacated. The case is
remanded for proceedi ngs consistent with this opinion.

So ordered. No costs are awar ded.
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